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ANGELA R. MARSHALL

LAWREN CE G. WASDEN

Marshall Law Office
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PO Box 11 33

BRETT T. DELAGE, ISB #3628

13 15 Hwy 2, Suite 3

Division Chief, Consumer Protection

Sandpoint, ID 83864

Judy Geier, ISB #6559
John Keenan, ISB 3873

Stephen F. Smith, Attorney at Law

Deputy Attorneys General

I 02 Superior Street

Idaho Dept. of Insurance

PO Box C

PO Box 83720

Sandpoint, ID 83864

Boise, ID 83 720-0043

Attorney for Petitioner/Respondent

Attorney for Amicus Curiae

The Respondent, Schweitzer Fire District (the "District"), by and through counsel,
Angela R. Marshall, pursuant to I.A.R. 34, respectively files this reply brief.

I.

REPLY

A) THE DISTRICT HAS JURISDICTION TO ORDER SBWC TO COMPLY WITH
IFC FIRE FLOWS

There is no dispute SBWC lies within the boundaries of the District. The district
court held that the District did not have jurisdiction over the water system because I.C.
41 -259 limits jurisdiction solely to buildings and structures and a water system is neither a
building nor a structure.
SBWC in its brief challenges the legal authorities presented in the amicus curiae
brief filed by the Attorney General's Office .

Respectfully, this is just the type of

information that should be in such a brief. This matter was decided by the lower court as a
matter of law.

While there were a few affidavits filed, this issue centered on the

jurisdictional authority of the District. The District filed a timely appeal and filed issues
on appeal pursuant to Idaho Appellate Rule 17. This Court can and should take into all
legal authority including the Idaho Constitution cited by the Attorney General.
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B) SBWC HAD AN ADEQUATE REMEDY AT LAW THROUGH THE
ADMISTRA TIVE HEARING PROCESS AND POTENTIALLY JUDICIAL
REVIEW

SBWC in its brief challenges the administrative process governed generally by I.C.
41-260.

SBWC argues the administrative procedures process is time consuming and

expensive. However, I.C. 41-260 offers speedy relief for affected persons, governed by a
matter of weeks.

This court case on the contrary was filed in 2015. Admin boards are

better equipped to deal with the intricacies of the IFC and fire protection statutes and fire
flows, etc. Quite simply SBWC could have gone through the administrative proceeding
and if it didn't agree with the decision, appealed to the State Fire Marshal, and if it didn' t
like that decision, filed for judicial review.
The district court seemed to take exception with the process of the administrative
hearing scheduled to take place at the request of SB WC.

If the procedures utilized by the

hearing board violated the due process rights of SBWC, the court would have been able to
decide that in judicial review with the benefit of a Record.

SBWC certainly would have

been able to argue to the hearing board that the District did not have jurisdiction over it,
and/or the District had jurisdiction, however the company was not subject to an order of
remedy because the water system was grandfathered.

C) THE DISTRICT COURT ERRED IN AWARDING ATTORNEYS FEES BECAUSE
THE AGENCY'S ACTIONS WERE A REASONABLE INTERPRETATION OF
THE INTERNATIONAL FIRE CODE.
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Idaho Code Sections 12-121 and 12-11 7 form the basis for an award of attorney
fees against a governmental entity. Attorney fees may be awarded under Idaho Code
Section 12-121 if the court finds the actions were defended fri volously reasonably or
without foundation. In addition, Idaho Code 12-117 provides "unless otherwise provided
by statute, in any administrative or civil judicial proceeding involving as adverse parties a
state agency, a city, a county, or other taxing district and a person, the court shall award the
prevailing party reasonable attorney' s fees, witness fees and reasonable expenses, if the
court finds the party against whom the judgment is rendered acted without some reasonable
basis in fact or law."
SBWC in its brief makes a distinction between I.C. 12-117 cases prior to the 2012
Idaho Supreme Court case, City ofOsburn v Randel, 152 Idaho 906. The company argues
recent case law should favor it in regard to the issue of attorney's fees because the LC.
12- 117 is now subj ect to the standard ofreview for abuse of discretion as opposed to free
review.
Recent case law has only helped the District on thi s issue. In Kootenai County v
Harriman-Sayler, 154 Idaho 13 (2012), this Court held that fees are not available against a
party that presents a legitimate question for this Court to address. This was in direct line
with an earlier 20 12 case, Kepler-Fleenor v Fremont County, 152 Idaho 207 (2012). As
recently as 2015 this Court has continued to utilize the same standard analyzing I.C.
12-11 7.

In Flying "A " Ranch v Fremont County, 15 7 Idaho 93 7 (2015), this Court

reiterates the standard that the nonprevailing party acted without a reasonable basis in fact
or law. The Court even cited the 2007 Ralph Nader Farms case from Latah County.
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This case is centered on a legal issue- whether or not the district erred in granting a
writ of prohibition. There were not many factual or evidentiary rulings. SBWC makes
an argument that this Court should view the lower court' s decision under the abuse of
discretion standard. However, this case hinges on an interpretation of statutes and case
law. SBWC makes factual allegations in its brief mainly concerning the history between
the two parties. With respect to SBWC, the District perceives this issue as a matter of
law- whether or not a fire district has jurisdiction over a water system within its boundaries.

II.

CONCLUSION

The lower court erred in granted the writ of prohibition on the basis the Fire District
lacked jurisdiction over SBWC. The IFC should be construed liberally in conjunction
with the statutory scheme creating fire districts as well as the adoption by the State ofldaho
of the IFC. This Court should reverse the award of attorney 's fees even if the Court
upholds the lower court as it was not unreasonable to challenge this writ of prohibition.

Dated this

~:f

June, 20 17.

Angela R. Marshall
Attorney for the Respondent

PETITIONERS REPLY BRIEF

5

34.1 CERTIFICATION

The undersigned does hereby certify that the electronic brief submitted is in compliance with all of
the requ irements set out in IAR 34.1 and that an electronic copy was served on each party at the
following email addresses:

Judy Geier
Judy.geier@foi.idaho.gov

Stephen Smith
steve@stevesmith law.com
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av of June, 2017

